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About The Silk Road Project
The Silk Road was an ancient network of trade routes that were for centuries central
to cultural interaction through regions of the Asian continent connecting the East
and West, from China to the Mediterranean Sea. Trade on the Silk Road played a
significant role in the development of the civilizations of China, the Subcontinent,
Persia, Europe, the Horn of Africa and Arabia, opening long-distance political and
economic relations between the civilizations.
The Silk Road project aims to promote accountability and protect human rights in
the context of Iran’s rapid return to the world markets after the 2015 Nuclear Deal.1
Through publishing reports on business and human rights in Iran, this project intends
to increase awareness among advocates of human rights, particularly lawyers and
civil society activists, and accountability in business and corporate relations. It also
aims to hold accountable corporates which are involved or complicit in human right
violations, using legal and other available mechanisms.

1

The Joint Comprehensive Plan of Action (JCPOA) known commonly as the Iran deal or Iran nuclear deal, is an
international agreement on the nuclear program of Iran reached in Vienna on 14 July 2015 between Iran, the
P5+1 (the five permanent members of the United Nations Security Council—China, France, Russia, United
Kingdom, United States—plus Germany), and the European Union. Under the agreement, Iran will receive relief
from U.S., European Union, and United Nations Security Council nuclear-related economic sanctions.
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About the Report
This is our fourth report from the Silk Road Report series which aim to shed light on
the underlying concepts and instruments as well as mechanisms that can be applied
to specific cases of recent contracts and agreements between multinational
corporations and Iranian companies, some of which are closely linked to or partially
owned by human rights violators. In this report, we will briefly explore the general
principles applicable in a number of countries’ domestic laws in relation to claims of
violation of human rights by their national companies abroad, as well as their efforts
to adopt National Action Plans for implementation of the UN Guiding Principles on
Business and Human Rights and OECD Guidelines. It should be noted that this report
is not intended to provide an exhaustive review of the applicable laws but to provide
an overview of certain aspects of this rapidly evolving area of the law in Canada,
France, Germany, Italy, Spain, Switzerland, the United Kingdom and the United
States.
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I.

Introduction

Domestic laws generally do not cover the issue of business and human rights,
although some EU Member States are in the process of developing or have launched
national action plans for the implementation of the UN Guiding Principles.2 However
several existing legislations in the area of transnational corruption, torts or workers
health and security could be of use to the extent that they regulate activities of
transnational corporations and other business enterprises. This section examines the
national laws of a number of countries including some EU member states in relation
to business and human rights.

II.

Canada

In the Canadian context, there have been at least two failed attempts to legislate on
the issue of CSR, namely Bill C-584: The Corporate Social Responsibility of Extractive
Corporations Outside Canada Act (2013) and Bill C-300: The Corporate Accountability
of Mining, Oil and Gas Corporations in Developing Countries Act (2009).
In the extractives industries such as mining, oil, and gas, the country’s largest
industrial sectors, recent debates are focused on the creation of an ad hoc
ombudsperson to investigate Canadian companies implicated in wrongdoing abroad3
to complement the latest Corporate Social Responsibility Strategy.4

2

According to a report published by the Council of Europe, as of April 2016 nine European countries have already
published NAPs on business and human rights: Finland, Denmark, Italy, Lithuania, the Netherlands, Norway,
Spain, Sweden, and the United Kingdom. Nine further NAPs are on the way in Azerbaijan, Belgium, Czech
Republic, Germany, Greece, Ireland, Portugal, Slovenia and Switzerland:
http://www.coe.int/ca/web/commissioner/-/business-enterprises-begin-to-recognise-their-human-rightsresponsibilities
3

https://www.hilltimes.com/2016/11/09/feds-seriously-considering-mining-ombudsman-says-canadascorporate-social-responsibility-envoy/86691
4
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/other-autre/csrstrat-rse.aspx?lang=eng
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However, various provincial legislative schemes impose specific personal liabilities
on directors, thereby creating incentives for directors to monitor legal compliance
with applicable laws, including human rights laws. In common law, directors’ duties
encompass both a duty to serve the best interest of the corporation, including
ensuring there is compliance with all legal obligations applying to a company, and to
avoid conduct that is oppressive to the “reasonable expectations” of stakeholders.
Such an expectation may be that a corporation is compliant with applicable human
rights legislation.
At the federal level, sections 217 and 217.1 of the Criminal Code, for example, apply
to and extend liability to officers with directing capacity within a corporation,
creating a legal duty to perform their functions “if an omission to do the act is or
may be dangerous to life” and “to take reasonable steps to prevent bodily harm to
that person, or any other person, arising from that work or task.” These provisions
have been interpreted as establishing a legal duty for a business to conduct due
diligence to protect against the risk of bodily harm of employees and the public,
including for instance environmental damages.
With respect to offences of negligence committed by an organization, s. 22.1 of the
Criminal Code sets out a two-step test to establish the guilt of an organization. The
first step requires proof that a “representative” of that organization is a party to the
offence. A “representative”, in respect of an organization, is defined as “a director,
partner, employee, member, agent or contractor of the organization”. This definition
extends liability of a company beyond the national jurisdictional borders which it
occupies and includes those in which it carries its operations. The second step
requires proof that a “senior officer” within the organization has departed markedly
from a standard of care that, in the circumstances, could have reasonably been
expected to prevent a representative of the organization from being a party to the
offence.
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It is also worth noting that Canadian courts have traditionally applied the Forum of
Necessity doctrine to assume jurisdiction over claims against Canadian companies’
activities abroad in exceptional cases, where there is no other forum in which the
plaintiff can reasonably seek relief.5 Examples of situations in which the doctrine has
relevance include, but are not limited to, the breakdown of diplomatic or
commercial relations with a foreign State; the need to protect a political refugee; or
the existence of a serious physical threat if the debate were to be undertaken before
the foreign court.

Case Study: Gize Yebeyo Araya, Kesete Tekle Eshazion and Mihretab Yemane Tekle v.
Nebsun Resources6 (monitor progress)

The first modern-day slavery lawsuit brought by 3 Eritrean workers before the
Supreme Court of British Columbia
In November 2014, three Eritreans filed a lawsuit against Nevsun Resources in
Vancouver, British Columbia, Canada, alleging that the company was complicit in the
use of forced labour by Nevsun’s local sub-contractor, Segen Construction (owned by
Eritrea’s ruling party), at the Bisha mine in Eritrea. Nevsun, headquartered in
Vancouver, has denied the allegations. This lawsuit is the first in Canada where
claims are based directly on violations of international law.
The plaintiffs, Gize Yebeyo Araya, Kesete Tekle Fshazion and Mihretab Yemane
Tekle, claim that they worked at the Bisha mine against their will and were subject to
“cruel, inhuman and degrading treatment”. They allege that they were forced to
work long hours and lived in constant fear of threats of torture and
intimidation. Nevsun has rejected the allegations as “unfounded” and declared that
“the Bisha Mine has adhered at all times to international standards of governance,
workplace conditions, and health and safety”.
5

Van Breda v. Village Resorts Ltd., 2010 ONCA 84, West Van Inc. v. Daisley, 2014 ONCA 232, Bouzari v.
Bahremani, 2013 ONSC 6337
6
http://www.lexpert.ca/article/court-decision-to-hear-slavery-case-has-major-implications-across-industries/;
http://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc1856/2016bcsc1856.html?resultIndex=3.
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In October 2016, the Supreme Court of British Colombia rejected Nevsun’s motion to
dismiss the lawsuit and ruled that the case should proceed in British Colombia as
there were doubts that the plaintiffs would get a fair trial in Eritrea.

III.

France

On February 21, 2017, after a lengthy and controversial process of exchanges back
and forth between the French National Assembly and Senate, France adopted a new
law entitled “Act regarding the Duty of Care of Parent Companies and Ordering
Companies” 7. The Bill of law was initially adopted by the National Assembly on
March 30, 20158, following which it was rejected and re-adopted under a modified
version twice by the Senate (November 19, 2015 and October 13, 2016) and twice by
the National Assembly (March 23, 2016 and February 21, 2017).9
The Act, as adopted on 21 February 2017, was subsequently challenged before the
French Constitutional Council. On March 23, 2017, by decision No 2017-750 DC, the
French Constitutional Council held that the provisions relating to the establishment
of a civil fine mechanism imposing a maximum penalty of 10 million euros for
companies breaching their obligations under the new duty of vigilance were
unconstitutional, given the lack of clarity in the terms used by the legislator in
defining the new obligations.10

7

Loi n° 399 relative au devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre:
https://www.legifrance.gouv.fr/eli/loi/2017/3/27/2017-399/jo/texte. The Act introduces two new provisions
under the section of the French Commercial Code concerning French limited companies (sociétés anonymes (SA))
(articles L. 225-102-4 and L. 225-102-5 of the Commercial Code). By reference, these new provisions also apply to
French simplified limited companies (sociétés par actions simplifiées (SAS)) and French limited partnerships
(sociétés en commandite par actions (SCA)).
8
Projet de loi relative au devoir de vigilance des sociétés meres et des entreprises donneuses d’ordre:
http://www.assemblee-nationale.fr/14/propositions/pion2578.asp
9
All versions of the Bill and reports of the Joint Parliamentary Committee tasked with finding a comprimise
between the two chambers are available at : http://www.assembleenationale.fr/14/dossiers/devoir_vigilance_entreprises_donneuses_ordre.asp
10
http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisionsdepuis-1959/2017/2017-750-dc/decision-n-2017-750-dc-du-23-mars-2017.148843.html
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The new Act essentially imposes procedural due diligence obligations throughout
their supply chains on all companies with at least 5 000 employees (including those
of their direct and indirect subsidiaries) if the company holds its registered head
office on the French territory or at least 10 000 employees (including those of their
direct and indirect subsidiaries) if the company holds its registered head office on or
outside French territory. On an exceptional basis, the subsidiaries or controlled
companies exceeding the aforementioned thresholds are deemed to have satisfied
the above obligation. In such cases, the company controlling them, within the
meaning of article L. 233-3 of the French Commercial Code, establishes and
implements a vigilance plan relating to the business activities of the company and of
all of the subsidiaries or companies controlled by it.
Companies subject to the new Act are required to adopt various measures intended
to prevent any serious violations with respect to human rights and fundamental
freedoms, the health and safety of persons and the environment, namely:
-

completing a risk map intended to identify, analyse and classify risks;

-

implementing a mechanism to regularly assess the situation of the
subsidiaries, subcontractors or suppliers with which they have an established
commercial relationship, for the purposes of risk mapping;

-

carrying out any measures designed to mitigate risks or prevent serious
violations;

-

establishing an alert and warning system regarding the existence or
occurrence of risks; and

-

establishing a follow-up mechanism for measures implemented and an
assessment procedure to evaluate their efficiency.

Accordingly, the Act provides for (i) the establishment of a formal “Vigilance Plan”
(or a due diligence plan), including “appropriate measures of reasonable vigilance in
order to identify risks and prevent serious breaches of human rights and
fundamental liberties, health and security of people as well as environment in the
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various relevant entities”, and (ii) the publication of a report on its effective
implementation, both of which should be included in the management report of the
affected company referred to in article L. 225-102 of the French Commercial Code.
Since an SAS is not required to issue such management report, this provision
requires further clarification regarding SASs.
The relevant risks or infringements must be identified not only with regard to the
company’s own activities but also with regard to the activities of its directly or
indirectly controlled companies, as well as the activities of subcontractors and
suppliers with whom a commercial relationship is established. Under French law a
company is controlled (i) when a majority of its voting rights are held by another
company, (ii) when a majority of the members of its administrative, executive or
supervisory bodies are appointed by another company for two successive financial
years, or (iii) when a dominant influence is exerted over the company by virtue of a
contract or the terms and conditions of its constitution (Article L.233-16 of the
French Commercial Code).
The Vigilance Plan must be established from the financial period during which the
Act is published, i.e. as of the current 2017 financial period for companies with a
financial year ending on December 31. The provisions relating to (i) the report of the
effective implementation of the Vigilance Plan and (ii) the liability of the parent
company apply from the issuing date of the management report relating to the first
financial period after the publication of the law, i.e. as of the issuing date of the
management report for the 2018 financial year for companies with a financial year
ending on December 31.
In the event of any breach of the obligations under the duty of vigilance, three types
of enforcement measures may be sought against non-compliant companies before
courts of competent jurisdiction:
1) Injunctive measures, subject to applicable penalties.
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2) An order for compensation for any harm which could have been avoided had
the obligations under the duty of vigilance been duly performed, pursuant to
the conditions set out in articles 1240 and 1241 of the French Civil Code (fault
or tort based liability).
3) An order for the publication, public release or posting of the decision
rendered against the non-compliant company or an excerpt thereof.
As mentioned earlier, a non-tax deductible civil fine not exceeding the amount of 10
million euros, which could be increased to 30 million Euros in certain cases, was also
initially provided for but was ultimately declared unconstitutional by the French
Constitutional Council.
On the issue of standing, the Act simply states that “any person justifying of an
interest to act” can bring an action against a non-compliant company within 3
months from the formal notice of non-compliance. Note that unlike the earlier anticorruption act known as Sapin II11, which attributes the power to issue an injunction
to order the setting of a plan to the new French Anticorruption Agency, the Act does
not mention the relevant organism responsible for the issuance of formal notices of
non compliance.
Given the Act’s lack of clarity in several respects, it is expected that a decree by the
French Administrative Supreme Court, the Conseil d’Etat, would supplement the
measures provided and specify the terms of development and implementation of
the Vigilance Plan among other issues.
The Act regarding the Duty of Care of Parent Companies and Ordering Companies
ties in with the earlier anti-corporate corruption law known as Sapin II, extending its
scope to include protection against serious violations of fundamental rights and
11

Loi n° 2016-1691 du 9 décembre 2016 relative à la transparence, à la lutte contre la corruption et à la
modernisation de la vie économique;
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000033558528&categorieLien=id. For further
information on this law, see: https://www.lw.com/thoughtLeadership/Frances-major-antiCorruptionReformWhatsNextforCompaniesandTheirTopManagement or http://www.elexica.com/en/legaltopics/crime-fraud-and-investigations/14-sapin-ii-law-is-france-at-the-cutting-edge-of-anti-corruption-legislation
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freedoms and threats to the safety of persons and the environment. Other legislative
provisions which aim at reducing social, health-related and environmental damages
and address violations of human rights committed outside of France as a result of
direct or indirect activities of French companies exist including s. 5 of Act n° 2014773, Orientation and planning relating to development policy and international
solidarity, July 7, 2014; this includes measures encouraging French companies to
implement OECD Guidelines. Furthermore, on April 26, 2017, the French
government released its first National Action Plan (NAP), which includes several
measures to facilitate the mandate of the French National Contact Point (NCP).12
The jurisprudential context in France is generally favourable to holding companies
liable for acts committed outside of the French territory. For instance, in September
2005, in a case known as Erika, France’s highest court (Cour de cassation) upheld a
conviction of negligence and fines imposed on Total for an oil spill disaster in
international waters near the Spanish coast.13

Case Study: Financial Complicity
In November 2016, a criminal complaint was filed in Sherpa v. Lafarge before the
Tribunal de grande instance de Paris by Sherpa and the ECCHR (European Centre for
Constitutional and Human Rights), as well as 11 complainants who are former Syrian
employees of Lafarge Holcim, the Franco-Swiss cement producer.14 While the legal
basis of the claim is complicity in war crimes and crimes against humanity in Syria, at
issue is the question of potential “financial complicity” of Lafarge in the crimes
committed by the Islamic State of Iraq and Syria (ISIS) on the basis that Lafarge

12

http://www.diplomatie.gouv.fr/fr/politique-etrangere-de-la-france/droits-de-l-homme/entreprises-et-droitsde-l-homme/article/adoption-du-plan-national-d-action-pour-la-mise-en-oeuvre-des-principes
13
https://www.courdecassation.fr/jurisprudence_2/chambre_criminelle_578/arret_n_24143.html;
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000026430035&fastR
eqId=796592764&fastPos=1
14
http://www.reuters.com/article/us-mideast-crisis-syria-lafarge-idUSKBN13A24Z;
http://www.globalcement.com/news/itemlist/tag/Lafarge%20Syria;
http://www.lemonde.fr/syrie/article/2016/11/15/l-ong-sherpa-porte-plainte-contre-lafarge-pour-financementdu-terrorisme_5031474_1618247.html; http://www.thelocal.no/20161124/norways-oil-fund-invested-incompany-with-alleged-isis-ties
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entered into financial arrangements with ISIS in order to maintain production by
paying for passes issued by the group and purchased raw materials such as oil and
pozzalana in the course of its operations in conflict zones under ISIS control.15
This case is an important development and expected to provide further clarifications
on legal actions brought before courts of domestic jurisdiction against human rights
violations committed by French companies abroad.

IV.

Germany

On December 21, 2016, the German federal cabinet formally adopted a National
Action Plan for implementation of the UN Guiding Principles on Business and Human
Rights.16 Despite considerable campaigning and advocacy work on the part of NGOs
for these measures to be made compulsory for all companies17, the Action Plan is
binding only for public companies and recommended for private companies with
over 5000 employees.
As far as German domestic law is concerned, criminal prosecutions of corporations
(as opposed to individual managers and executives) cannot take place under German
law. However, under the Administrative Offenses Act (Ordnungswidrigkeitengesetz),
agents, representatives or board members of a corporate entity, acting in that
capacity, can be held financially responsible for monetary penalties if they are found
to have committed an act that results in the violation of a legal duty by the
corporate entity or intentionally or negligently omitting necessary supervisory
measures for preventing criminal offenses. As a result, the majority of current cases
against corporations that do not meet their international due diligence obligations at
15

For further information, see case report by ECCHR and Shera at https://www.ecchr.eu/en/business-andhuman-rights/lafarge-syria.html and https://www.asso-sherpa.org/service/lafarge-sued-for-financing-isis-andcomplicity-in-war-crimes-and-crimes-against-humanity-in-syria
16
Available in German only: http://www.cora-netz.de/cora/wp-content/uploads/2016/12/NationalerAktionsplan-Wirtschaft-und-Menschenrechte_Dtl_2016-12-21.pdf
17
See Cora Network as an example: http://www.cora-netz.de/cora/
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different levels are either criminal accusations against individual managers18 or tort
claims against the company itself.

Case Study: Pakistan factory fire victims suing KiK
In September 2012, 260 workers died in a fire at the Ali Enterprises textile factory in
Karachi, Pakistan. 32 people were injured, some critically. Many of the windows
were barred, the factory’s emergency exits were locked and the building had only
one unobstructed exit, impeding the exit of employees who suffocated or were
burned alive inside.
The factory’s biggest client was KiK, a German discount retailer which disclosed that
it bought 70% of the textiles produced by the factory in 2011. KiK has stated that it
was its business that enabled the Pakistani manufacturing firm to grow into a major
company. KiK also stated that auditing companies were hired to review safety and
other working conditions at the factory on a regular basis. KiK knew or should have
known about the working conditions, as well as construction details, such as the
barred windows – in its CSR reports, the company explicitly indicated that its supply
factories are inspected on a regular basis. Just a few weeks before the fire, Italian
company RINA issued the factory with an SA 8000 certificate, which is supposed to
act as a guarantee of safety as well as social and environmental sustainability
standards.
In Pakistan, a criminal investigation into the owner of the factory was discontinued.
On 13 March 2015, four of those affected by the disaster filed a compensation claim
against KiK at the Regional Court in Dortmund. Muhammad Hanif, Muhammad
Jabbir, Abdul Aziz Khan Yousuf Zai and Saeeda Khatoon are all members of Baldia
Factory Fire Association, an organization run by those affected by the fire, and are
seeking 30,000 euro each in compensation. The case is still pending.
On 30 August 2016 the court issued an initial decision, assuming jurisdiction over the
matter and granting legal aid to the claimants to cover their costs. This decision is a

18

See for examples Lahmeyer and Danzer cases brought before German courts by ECCHR:
https://www.ecchr.eu/en/our_work/business-and-human-rights.html
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first step towards dealing with human rights violations by German companies abroad
before German courts.19

V.

Italy

On December 1, 2016, Italy released its latest National Action Plan (NAP), which
includes non-binding due diligence measures and procedures for companies
operating domestically and abroad.20
Prior to the NAPs, Legislative Decree n° 231/2001 entitled “Regulation of
administrative liability of legal entities, companies and associations, including those
without legal status”, as amended on 21 November 200721, set out a regime of
administrative liability (mainly of criminal nature) applicable to transnational
corruption-related crimes committed, namely receiving, laundering, and using
money, assets or profits of unlawful origin, committed by companies, associations
and consortia in the course of their business activities (s. 648 Criminal Code). Specific
crimes for which a corporate entity can bee held liable under LD 231 are listed under
articles 24 and 25 and include cyber crimes and breach of data protection; criminal
conspiracy; extortion and corruption; counterfeit of cash, treasury bonds or stamp
duties; trade fraud; corporate offences (including: false financial statements, market
abuse and obstruction of regulators); terrorism; market abuse; manslaughter and
breaches of health and safety legislation; money laundering: copyright offences; and
obstruction of justice offices. LD 231 applies to all crimes described thereunder and
to the conduct of aiding and abetting the commission of such crimes.

19

https://www.ecchr.eu/en/our_work/business-and-human-rights/working-conditions-in-south-asia/pakistankik.html; http://grundundmenschenrechtsblog.de/supply-chain-liability-the-lawsuit-by-karachi-claimantsagainst-retailer-kik-in-historic-perspective/
20
http://www.cidu.esteri.it/resource/2016/12/49117_f_NAPBHRENGFINALEDEC152017.pdf
21
Implementing European directive 2005/60/EC concerning the prevention of the use of the financial system to
launder proceeds of crime and terrorist financing, as well as directive 2006/70/EC, containing implementation
measures.
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The Decree provides for financial penalties as well as measures of confiscation and
prohibition and publication of judgments rendered against the non-compliant
company.22 However, the corporate entity has an affirmative defence if it can show
that it had in place and effectively implemented adequate management systems and
controls.
Under Italian law, corporate wrongdoing is dealt with through a system of
administrative offences and penalties. Generally, no criminal liability can be sought
against a corporate entity. The liability of individuals, whether civil or criminal, is
completely independent of the corporate entity’s liability and is determined under a
different set of rules. A finding against a corporate entity cannot be used to
determine the liability of an individual. However, in proceedings brought against an
individual, a court has discretion to introduce the conviction of a corporate entity, if
relevant, as evidence of the findings of those facts.

VI.

Spain

Since 2012, work has been ongoing on the drafting of the “National Plan on Business
and Human Rights”, which is at the final stage of processing, prior to being sent to
the Council of Ministers for approval. 23 The Spanish NAP is one of the most
ambitious ones in Europe: in addition to civil recourses, it envisions extending the
powers of the Attorney General if sufficient evidence exists to establish that a parent
company has been involved in violations of human rights. 24

22

http://www.posteitaliane.it/resources/editoriale/pdf/En/Model231.pdf
https://business-humanrights.org/en/spain
24
For further information see http://forumcitoyenpourlarse.org/wpcontent/uploads/2016/10/Impunite_multinationales-Europe_avance.pdf
23
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On 24 October 2014, the Council of Ministers approved the Spanish Corporate Social
Responsibility Strategy, which has a human rights focus.25 Many large corporations
have already put in place a CSR strategy pursuant to this model and have their
governance bodies monitor the strategy of the group worldwide.
The Organic Law 5/2010 of 22 June 2010 incorporated in the Spanish Criminal Code
(Código Penal) establishes an express regulation of the criminal liability of corporate
entities for crimes committed on their behalf by their representatives, de facto and
de jure administrators, employees and/or contracted workers. Corporate entities are
only liable for crimes expressly applicable to them under corporate law, including:
discovery and disclosure of secrets; fraud and punishable insolvency; crimes related
to intellectual and industrial property, the market and consumers; tax fraud and
money laundering; urban planning offences and crimes against the environment;
and corruption offences. LO 5/2010 requires that, in order for a corporate entity to
be criminally liable for offences committed by its employees and/or contracted
workers, the former must have been able to commit the offence due to lack of
supervision in accordance with the specific circumstances of the case. Therefore,
corporate entities will not be criminally liable if they enforce appropriate supervision
policies over their employees, as required under the law.
Penalties which may be imposed on a corporate entity under LO 5/2010 include
monetary fines (calculated according to the damage caused or the revenue
obtained); dissolution of the legal entity; suspension of activities for a term of up to
five years; closure of the premises and establishments for a term of up to five years;
temporary or indefinite prohibition from carrying out in the future any activities
which led to the crime being committed, favoured or concealed; disqualification
from obtaining subsidies and public aid, from entering into agreements with the

25

http://www.lamoncloa.gob.es/lang/en/gobierno/councilministers/Paginas/2014/20141024councilministers.aspx
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public sector and from obtaining tax or social security benefits and incentives for a
term of up to 15 years; and legal intervention for a term of up to five years.

VII.

Switzerland

On December 9, 2016, over 5 years after the adoption of the UN Guiding Principles
on Business and Human Rights, Switzerland finally published its implementation
strategy or National Action Plan.26 The Swiss NAP recognizes that the UNGPs lay the
foundation for regulating business from a human rights perspective but explicitly
excludes any binding measures for companies. According to the Swiss Coalition for
Corporate Justice (SCCJ), the published version of the NAP represents a step
backwards compared to the draft submitted for consultation in June of this year.
Whereas mandatory human rights due diligence for state-owned enterprises was in
the prior version, it is absent in the final NAP. The current text merely requires an
inventory of CSR activities of those enterprises.27

VIII.

United Kingdom

The UK has created or endorsed a number of instruments that motivate different
aspects of good corporate behaviour and respect for human rights. These include:

•

the UK Bribery Act of 2010 where, in line with our OECD commitments,
provides grounds for holding UK companies liable in the UK for acts of
bribery committed anywhere in the world;

•

section 172 of the Companies Act of 2006, which provides that directors
must consider the impact on the community of the company’s operations.

26
27

Available at: http://konzern-initiative.ch/initiativtext/?lang=en
http://konzern-initiative.ch/switzerlands-disappointing-action-plan/?lang=en
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The Act was revised in October 2013 to ensure that directors of
companies consider human rights issues when making their annual
strategic reports;
•

the Modern Slavery Act of 2015 creates a duty of transparency in supply
chains as well as reporting requirements. 28 This Act requires certain
entities conducting all or part of their business activities in the UK to issue
and publish an annual statement regarding the methodology used to
control their supply chain in order to determine the existence of any risk
of slavery practices or human trafficking. Any breach of this obligation is
subject to an unlimited fine;

•

the Declaration on Fundamental Principles and Rights at Work adopted in
1998 and the 8 core ILO Conventions ratified by the UK on labour
standards;

•

the OECD Guidelines for Multinational Enterprises and establishing a
National Contact Point.

The UK government also exercises controls on exports that could cause harm,
including strategic products such as arms and surveillance equipment through the
export licensing system. All export licence applications are rigorously assessed
against the Consolidated EU and National Arms Export Licensing Criteria. These
assessments take full account of possible human rights impacts; a licence would not
be granted if the government judge that there is a clear risk that the proposed
export might be used for internal repression. Any breach of the relevant regulations
may also result in revocation of a company’s export licence or even prosecution.
The broad categories of goods which are subject to control under the UK export
licencing regime are:

28

Read more: https://www.gov.uk/government/publications/transparency-in- supply-chains-a-practical-guide

19

Justice for Iran
Silk Road Report: April 2017

•

Most items that have been specially designed or modified for military use
and their components;

•

Dual-use items - those that can be used for civil or military purposes - which
meet certain specified technical standards and some of their components;

•

Associated technology and software;

•

Goods that might be used for torture;

•

Radioactive sources. 29

The UK has also implemented the requirements of the OECD 2012 Common
Approaches, and considers relevant adverse project-related human rights impacts in
providing applicable Export Credit Agency (ECA) support through UK Export Finance
(UKEF). ECA will consider relevant adverse project-related human rights impacts in
providing applicable export credit. UKEF will also consider any reports made publicly
available by the UK National Contact Point (NCP) in respect of the human rights
record of a company when considering a project for export credit.

IX.

United States

On December 16, 2016 the Obama Administration released the U.S. National Action
Plan on Responsible Business Conduct.30 The US NAP does not create any new legal
rights or binding obligations for companies. Rather, it catalogues existing laws,
regulations and policies to ensure responsible business conduct. According to
commentators, had the Obama administration outlined its expectations of
companies for responsible conduct and the upholding of human rights and analysed
where gaps exist in the US legal framework that prevent corporate abuses and
ensure accountability, the Trump administration and the Republican-led Congress
would have affirmatively rejected it. Instead, the bar has been set low, giving
Trump’s corporate cabinet little in the way of a roadmap for how to drive
29

See the full details here: https://www.gov.uk/guidance/uk-strategic-export-control-lists-the-consolidated-listof-strategic-military-and-dual-use-items
30
Available at: https://www.state.gov/documents/organization/265918.pdf

20

Justice for Iran
Silk Road Report: April 2017

responsible business forward or how they’ll be held to account for not doing so.31
Under US law, corporations are subject to a variety of state and federal legal
requirements with respect to risk-creating activity, including the potential for liability
for human rights violations. Although grounded in various areas of the US legal
system, these requirements compel risk-conscious US corporations to act in a
socially responsible manner both in the United States and abroad. 32 The following
state and federal regulatory schemes include potentially useful provisions:

•

Common Law Fiduciary Duties: Corporate directors are generally required to
exercise ordinary care and prudence in the conduct of corporate affairs (the
“duty of care”) and act in good faith in the best interests of the corporation
and its shareholders (the “duty of loyalty”). Under Delaware law, which
governs the internal affairs of many Fortune 500 corporations, the fiduciary
duty encompasses a duty to implement appropriate information, reporting
and internal control systems at the company, and requires that directors use
these systems to monitor and oversee the company’s operations.
Directors also are responsible for assessing the risks that are significant to their
organizations (including, as appropriate, actions that may infringe on human
rights) and for ensuring that management is taking the steps necessary to
identify, measure, monitor and control these risks. Insofar as certain human
rights violations impose a meaningful risk to the corporation, boards of US
corporations are required to be aware and implement appropriate
mechanisms to control for such risks.

31

http://politicsofpoverty.oxfamamerica.org/2016/12/obamas-missed-opportunity-to-reign-in-corporateabuses/
32
Submissions made to the UN Special Representative in the context of "Protect, Respect and Remedy"
Framework
and
Guiding
Principles
(June
2008):
http://corpgov.law.harvard.edu/wpcontent/uploads/2008/06/weilgotshal-response-to-un-report-on-human-rights-and-business.pdf
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•

Alien Tort Statute: A federal statute in the US, known as the Alien Tort Claims
Act (ATCA) provides the basis for a tort (civil) action for the violation of
international law. The statute requires that the plaintiff (injured party) must be
an alien (i.e., non U.S. citizen) and that the alleged harm be “a tort only,
committed in violation of the law of nations or a treaty of the United States”33.
Both individuals and business entities have been defendants in ATCA lawsuits.
Extensive litigation against corporations for breaches of international
humanitarian and/or international criminal law has occurred in the United
States under the ATCA, since the seminal Doe I v Unocal Corp34 case.
Note that this legislation is unique and there is no analogue in other countries’
legislation. Also note that relevant case law is not consistent and US courts
continue to shape and define the limits of liability under the ATCA. For
instance, in Sosa v. Alvarez-Machain, the Supreme Court held that the ATCA
was intended to permit only claims for wrongs based on “a norm of
international character accepted by the civilized world and defined with (…)
specificity.”35 Nine years later, in the recent Kiobel v. Royal Dutch Petroleum,
Co. (Shell) case, where the Supreme Court held that the application of the
ATCA is subject to the “presumption against extraterritorial application” and
thus usually will not apply to claims involving alleged violations of customary
international law having occurred in foreign countries, but did not foreclose its
application against a corporation’s directors or employees.36

•

Foreign Corrupt Practices Act: The FCPA prohibits bribery of foreign
governmental officials, candidates for office, and officials of political parties for
the purpose of obtaining or maintaining business, subject to criminal and civil
enforcement actions. It also imposes indirect liability of a parent company in

33

ATCA, 28 USC § 1350 (2007)
963 F Supp 880 (CD Cal, 1997)
35
542 U.S. 692, 724 (2004)
36
133 S. Ct. 1659 (2013)
34
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relation to acts of corruption committed outside US territory by a subsidiary,
subcontractor or supplier. For offences committed under the FCPA an
individual can be fined up to US$250,000 per violation and may also be
sentenced to up to five years imprisonment. A company found guilty under the
FCPA is liable for a fine of up to US$2,000,000 per violation.
US companies doing business abroad typically perform due diligence
investigations to evaluate potential sources of liability under the FCPA and,
where violations or potential violations are uncovered, implement preventive
measures.

•

US Federal Sentencing Guidelines: The amended US Federal Sentencing
Guidelines provide that the fine payable by a corporation found guilty of a
federal crime will be substantially reduced if the corporation has an
appropriate compliance program in place prior to the crime. The Guidelines
therefore serve as a powerful incentive for corporations to implement and
monitor effective compliance programs.

•

Federal Securities Laws: The existing US securities regulations impose a
vigorous disclosure regime on corporations that are publicly traded on US
exchanges with the goal of protecting investors and furthering efficiency
through a market-based monitoring of companies, including civil and criminal
penalties for disclosure violations, enforcement actions by regulators, and, in
certain cases, permit private citizens to bring lawsuits for alleged violations.
Material foreseeable risks faced by public corporations are required to be
disclosed in public filings and securities offering documents. As such, public
companies are required to disclose operations and activities affecting human
rights in the United States and abroad that create material risks to their
business.
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About The Silk Road Project
The Silk Road was an ancient network of trade routes that were for centuries central
to cultural interaction through regions of the Asian continent connecting the East and
West, from China to the Mediterranean Sea. Trade on the Silk Road played a
significant role in the development of the civilizations of China, the Subcontinent,
Persia, Europe, the Horn of Africa and Arabia, opening long-distance political and
economic relations between the civilizations.
The Silk Road project aims to promote accountability and protect human
rights in the context of Iran’s rapid return to the world markets after the 2015
Nuclear Deal.1 Through publishing reports on business and human rights in Iran, this
project intends to increase awareness among advocates of human rights, particularly
lawyers and civil society activists, and accountability in business and corporate
relations. It also aims to hold accountable corporates which are involved or complicit
in human right violations, using legal and other available mechanisms.
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